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Agreement, dated as of _____________  ____ 2020, between Nevium1 and Prospective Buyer: 

1. Purpose. This Agreement states the terms under which Nevium and Prospective Buyer are willing 
to provide Confidential Information to each other, for the exclusive purpose of facilitating 
discussions with respect to Prospective Buyer’s potential participation in the Asset Sale and in 
reliance on the nondisclosure obligations set forth herein.  

2. Nondisclosure Obligations. Neither Receiving Party shall, directly or indirectly, at any time, make 
any use of Confidential Information, or disclose any Confidential Information, to any person or 
firm, corporation, association, or other entity for any reason or purpose whatsoever, except (a) to 
such Receiving Party’s principals (including, in the case of Nevium, the Debtor), (b) to such 
Receiving Party’s attorneys, financial advisors, and insurers, and only to the extent such 
professional advisors are bound by equivalent nondisclosure obligations, and (c) in the event the 
that such Receiving Party becomes or may become legally compelled to disclose any Confidential 
Information (whether by deposition, interrogatory, request for documents, subpoena, civil 
investigative demand or other process or otherwise), provided, however, that in such case, the 
Receiving Party must first notify the Disclosing Party in writing with sufficient opportunity to 
contest such report or disclosure and to obtain a protective order to maintain confidentiality, in 
which effort(s) the Receiving Party shall reasonably cooperate.  

3. Ownership and Return of Confidential Information. All Confidential Information shall remain the 
exclusive property of the Disclosing Party, and the Receiving Party shall have no rights, by license 
or otherwise, to use Confidential Information except as expressly provided herein. Unless otherwise 
agreed by the Disclosing Party in writing, upon the Disclosing Party’s request, the Receiving Party 
shall return or destroy all copies of such Confidential Information in any and all media that is in 
the possession of, or under the control of, such Receiving Party. 

4. Representations and Warranties.  

a. Each of the Parties represents and warrants that the person who executes this Agreement is duly 
and fully authorized to do so on its behalf and to enter into and perform this Agreement. 
Prospective Buyer further represents and warrants that it will take all necessary precautions and 
make best efforts to secure all Confidential Information provided by Nevium during Prospective 
Buyer’s possession thereof, including with respect to appropriate protocol for electronic devices 
and communications (including without limitation password protection and data encryption). 
The Parties’ representations and warranties shall survive the termination of this Agreement.  

b. Prospective Buyer acknowledges that neither Nevium nor Debtor makes any express or implied 
representation or warranty hereunder as to the accuracy or completeness of any Confidential 
Information provided about Debtor or the Assets, and that Prospective Buyer will be entitled to 
rely solely on such representations and warranties as may be included in any definitive 
agreement into which Prospective Buyer may enter with respect to the Asset Sale, subject to 
such limitations and restrictions as may be contained therein. 

5. Specific Performance and Injunctive Relief. Prospective Buyer acknowledges and agrees that any 
breach or violation by Prospective Buyer of any of the terms or provisions of this Agreement, by 
disclosure to third-parties and/or use of Confidential Information, shall result in substantial 
damages and injuries to Nevium and/or to Debtor, the precise amount of which would be extremely 
difficult or impracticable to determine. Therefore, in the event that Prospective Buyer engages in, 
or threatens to engage in any act which violates any provision of this Agreement, Nevium and/or 

 
1 Capitalized terms such “Nevium” are defined in the attached and incorporated “Glossary.”  
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Debtor shall be entitled, in addition to all other remedies which may be available to it under law, to 
injunctive relief (including, without limitation, an ex parte restraining order, temporary restraining 
order, or preliminary or permanent injunction) and specific enforcement of the terms of this 
Agreement from any court of competent jurisdiction, pending arbitral relief. Neither Nevium nor 
Debtor shall be required to post a bond or other security in connection with the granting of any such 
relief. Prospective Buyer shall indemnify and hold Nevium and Debtor harmless from and against 
any and all losses, damages, liabilities, obligations, costs, and reasonable expenses (including 
reasonable attorneys’ fees) relating to their enforcement of Prospective Buyer’s nondisclosure 
obligations under this Agreement (including in connection with any application for injunctive relief 
under this paragraph), provided, however, that such indemnification will not extend to any gross 
negligence or intentional misconduct by Nevium or Debtor. 

6. Governing Law and Jurisdiction. This Agreement shall be governed and constructed in accordance 
with the laws of the State of New York. The Parties agree that any and all disputes, claims, or 
controversies arising out of or relating to this Agreements shall be confidentially submitted to 
Judicial Arbitration and Mediation Services, Inc. (“JAMS”) or another provider of Alternative 
Dispute Resolution (“ADR”) competent to adjudicate art-related matters, as selected by Nevium in 
its reasonable discretion, for final and binding arbitration in New York City (if by JAMS, pursuant 
to its Streamlined Arbitration Rules and Procedures). Judgment on any award may be entered in 
any court having jurisdiction. The Parties waive any objection which they may have now or 
hereafter to the laying of the venue in New York City or the exclusive jurisdiction of the selected 
ADR provider over the Parties. The arbitrator shall, in the award, allocate all or part of the costs of 
the arbitration, including the fees of the arbitrator and the reasonable attorneys’ fees of the 
prevailing party to the non-prevailing party. 

7. Miscellaneous. This Agreement may not be amended or modified except by the mutual written 
consent of the Parties hereto. This Agreement contains the entire understanding and agreement 
between the Parties with respect to the protection and use of the Confidential Information and 
supersedes any and all prior agreements and understandings relating thereto. This Agreement will 
continue in effect unless and until the Parties enter into a separate, superseding agreement for the 
purchase of one or more Assets. Each Party has had opportunity to consult with counsel of such 
Party’s choice to review the terms of this Agreement, and any rule of construction to the effect that 
any ambiguities are to be resolved against the drafting Party shall not be employed in the 
interpretation of this Agreement. This Agreement may be executed in counterparts, and with 
facsimile or photographic signatures, each of which shall have the effect of an original document, 
and such counterparts together shall constitute one instrument. 

Understanding that they shall be legally bound to all of the terms above, the Parties, or 
authorized representatives of the Parties, have signed this agreement below. 

NEVIUM LLC       
on its own behalf and as proposed   ______________________________ 
retained sales consultant to the Trustee  Company Name ((if Prospective Buyer is an 

entity; otherwise, leave blank) 
 
By: ________________________________  Signed: ________________________________  
       Doug Bania, Principal       
 
       Name and Title: __________________________ 
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GLOSSARY 

For purposes of this Agreement: 

“Agreement” means this Confidentiality and Non-Disclosure Agreement and any exhibits or 
attachments hereto, or other documents incorporated by reference or into which this Agreement is 
incorporated by reference. 

“Assets” means any property, intellectual property (including without limitation trademarks, trade 
secrets, and/or trade dress), technology (including without limitation website architecture, engines, 
and/or code), proprietary information (including without limitation relating to customer lists and/or 
preferences, auction and/or sales prices, and/or transaction history), inventions, software (including 
without limitation applications), hardware, social media accounts, goodwill, or other asset of the Debtor 
potentially to be included in the Asset Sale. 

“Asset Sale” means the contemplated bankruptcy sale of the Debtor’s intellectual property and/or other 
intangible assets. 

“Confidential Information” means any and all non-public or confidential information in any and all 
media, whether written, oral or a visual depiction, and whether marked confidential or not, including 
without limitation the following: (i) financial projections, reconciliations, budgets, records and/or 
revenue, profits, or contributions, whether in draft or final form, and whether provided or created by 
Debtor, Nevium, or Prospective Buyer; (ii) analyses, forecasts, project notes, materials, memoranda, 
studies, reports, or other documents, whether written or in electronic form, relating to Debtor or to the 
Asset Sale; (iii) identifying information regarding and/or specifics of (including technical specs for) 
any Asset; and (iv) valuation and/or pricing, whether offered, proposed, potential, or final, for any 
Asset or any combination of Assets. All such Confidential Information constitutes valuable, special, 
and unique property. Confidential Information does not include information in the public domain 
obtained through lawful means that do not directly or indirectly result from any act or omission of a 
party or a breach of a party’s obligations hereunder. 

 “Debtor” means P8H, Inc. (d/b/a Paddle8), which entity filed for Chapter 11 bankruptcy protection on 
or about March 16, 2020 (Case No. 20-10809 (SMB)), and for which the Bankruptcy Court for the 
Southern District of New York appointed as Trustee Megan E. Noh, Esq. on or about May 8, 2020. 

“Nevium” means Nevium LLC, a California limited liability company, the proposed retained sales 
consultant to the Trustee. 

“Prospective Buyer” means __________________________, a ________________________  
_________________________________________ with a registered address of _______________ 
_________________________________________________________________________________, 
and each of its officers, directors, managers, principals, agents, successors, and assigns (please provide 
complete mailing address). 

 “Parties” (each a “Party”) means Nevium and Prospective Buyer, together or individually. For the 
avoidance of doubt, a “Disclosing Party” is, with respect to an item of Confidential Information, a Party 
who originated and/or provided such item; a “Receiving Party” is a Party who received such item of 
Confidential Information from the Disclosing Party. Each Party under this Agreement may be a 
Disclosing Party with respect to certain items Confidential Information, and a Receiving Party with 
respect to other items of Confidential Information. For the avoidance of doubt, Debtor is an intended 
third-party beneficiary of this Agreement, and shall be privy to Confidential Information hereunder. 

 


