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Proving ONLINE DeramaTion: No LonGeR A BLack Box

Information that can be used to identify and measure the impact of online disparagement is more
available than ever, and free tools such as those from Google can act as a litmus test to determine
whether a defamation suit can hold water before significant resources are expended.

BY DOUG BANIA, NEVIUM

Although online defamation is
more common than ever, its impact
on business performance can be
tracked, measured and quantified.
Today, disgruntled customers and
business rivals have unprecedent-
ed reach when delivering caustic
comments about a business on
public review sites, leaving dispar-
aging remarks on blogs, or releas-
ing controversial op-eds that can
go viral when picked up by a wid-
er news network and distributed
for all to see. However, businesses
have access to a suite of tools to
monitor and manage defamation
as it happens and accurately cal-
culate the harm when online defa-
mation warrants litigation.

In the current atmosphere where
consumers are primed to “cancel”
a business or celebrity that is per-
ceived as going against their val-
ues, spurious and inflammatory
statements made online can lead
to a serious and lasting impact
on a brand’s bottom line. Yet, at
the same time, internet tools are
becoming more sophisticated in
measuring the impact of these
disparaging and defamatory state-

ments, paving the way for affected
brands, business owners and ce-
lebrities to fight back against the
assault on their reputation and
brand value.

Burned brand owners may be
quick to want to file a defamation
suit, but success from a business
point of view, hinges upon being
able to prove that the defama-
tory statements caused economic
harm to the individual or the com-
pany. In other words, but-for the
defamatory statements, the com-
pany would have generated more
revenue, profits, and cash flow.
An effective online investigation
is crucial to establishing a causal
connection between the disparag-
ing statements and financial harm,
quantifying lost profits and ulti-
mately proving damages in court.

Below we examine key ques-
tions to consider when conducting
an online defamation investiga-
tion and explore some easily ac-
cessible tools in the Google suite
that can provide meaningful data
to support a causal link between
disparaging online statements and
economic harm.
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Where is all this negative
attention originating from?

When vitriolic comments start
rolling in on a business’ website,
the defamed party may be quick
to point the finger at a suspected
instigator, but that is rarely enough
to pass muster in court. Fortunate-
ly, the free website tracking tool
Google Analytics can help take the
guesswork out of it by allowing
the savvy investigator to trace the
source of the negative activity and
determine if website traffic is orig-
inating from disparaging article or
review website.
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Too, because it tracks the web-
traffic
Google Analytics can also provide

site’s  historical trends,
a way to measure whether the
website traffic has been affected—
and how much—by mapping any
increases or decreases in site activ-
ity correlated to the release of the
disparaging statements.

What kind of reach do these

statements really have?

While incendiary statements can
certainly boil the blood, insults
yelled into the void are a far cry
from a bad faith smackdown in the
court of public opinion resulting in
actual financial harm. Google Ad-
vanced Search can be used to eval-
uate impact and discover whether a
statement has gone “viral” by being
picked up for wider distribution be-
yond the initial posting.

The custom fields offered at
Google Advanced Search provide
a more detailed method of find-
ing current and historic informa-
tion on Google. Google Advanced
Search uses a variety of search op-
erators that consist of special char-
acters and commands that go be-
yond a typical Google search. By
typing in all the possible defama-
tory phrases related to the posting
at issue, one can determine if any
of the search results include ad-
ditional webpages stemming from
the actual defamatory statements.
This can assist with determining
how viral the negative posts have
spread across the internet.

Can actual economic harm be

correlated to the disparaging

statements?

So maybe that flaming review
did go viral... but is that really a
bad thing? After all, they say there’s
no such thing as bad publicity, and
brands that have been lambasted
online can oftentimes experience
benefits from the controversy as
loyal fans rise to compensate for
the naysayers. Impact doesn’t al-
ways mean harm, but Google
Trends can help evaluate whether
observed declines in revenue or
rescinded business opportunities
can be linked to the online dispar-
agement by comparing changes in
search volume related to the de-
famatory statement to keywords
associated with the affected brand.

Google Trends shows how fre-
quently a particular term or phrase
has been entered into Google’s
search engine relative to the site’s
total search volume over a given
period. It allows the investigator to
identify event-triggered spikes in
keyword search volume by com-
paring the relative search volume
of searches between two or more
terms. Once the dates and magni-
tudes of these correlations have
been identified, the results can then
be linked to negative consequenc-
es such as canceled advertising or
endorsement contracts, unrenewed
speaking engagements, and other
lost business development activities.

The Bottom Line

Information that can be used to
identify and measure the impact
of online disparagement is more
available than ever, and these free
tools can act as a litmus test to de-
termine whether a defamation suit

can hold water before significant

resources are expended.

Establishing connection between
online statements and business
losses can certainly buoy a case,
but it is important to remember
that correlation may not always
equal direct causation. If an impact
is observed, deeper analysis is of-
ten needed to identify and control
for other variables, industry factors,
and market dynamics that could
also be playing a role in order to
isolate and apportion for the ef-
fects of the defamatory statements.

Once the causal link is estab-
lished, damages can be calculated
by comparing actual performance
of the company or person follow-
ing defamatory statements to ex-
pected financial performance of
the company or person “but-for”
the defamatory statements. With
today’s analytic tools, proving and
quantifying online defamation is
more feasible than ever.

Doug Bania is the Founding
Principal of Nevium, specializing
in intellectual property valuations
and expert testimony for entrepre-
neurs, corporations, legal coun-
sel and IP owners. Bania can be
reached at dougbania@nevium.
com or 858.255.4361.

Originally published on Legaltech News. Reprinted with permission from the October 13, 2021 edition of Legaltech News. © 2021 ALM Media Properties, LLC. All rights reserved.
Further duplication without permission is prohibited. For information, contact 877-256-2472 or reprints@alm.com. # LTN-10202021-524344

mmstudiodesign/Shutterstock.com


https://nevium.com/

